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In English

WHC :World Heritage Convention

UCH :Underwater cultural heritage

ICH :Intangible cultural heritage

UNCLOS :United Nations Convention on the Law of the Sea
UCH :Underwater cultural heritage

ILA :International Law Association

ICOMOS :International Council on Monuments and Sites
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66.

(%) Alper Tasdelen, The Return of Cultural Artefacts( Hard and Soft Law Approaches),Springer
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(}) Francesco Francioni, INTERNATIONAL CULTURAL HERITAGE LAW,( World Cultural
Heritage), Oxford University Press, United Kingdom, 2020, p 268.
(®) Ibid, p 269.
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(1) Underwater cultural heritage.
(%) UNCLOS :United Nations Convention on the Law of the Sea.
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(1) Janet Blake, the protection of the underwater cultural heritage, International and Comparative
Law Quarterly / Volume 45 / Issue 04 / October 1996, pp 821 — 822.
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Ayl ety olaalls gaiall Eubilly ¢ a1 il pellas Lla Zualisl (6 o) o5l
Goabans Ll 4al) (s b e sdle (UCH - (alai 520 Lliad pe Jalami Y Ll Cua
&55s (UCH (o dilad dlaley ddald) Alsal) g aia Al &) halial) e Ladd
LAY ey Y Joall (el o il 1385 ¢ slaliall o8 il CallY) Joall eV
D) Galls 48l Hae Y bl clgd deabiall dadaiall (8 Lasys cdoaddBY) lgabue Jala V)
Gl sl Yy (Bl Cayally callal) Lala@Y) dahiall Jals gasall ¢l Sl
5pabe o¢8 duall) L) 238 ) Ly @l e sdle L DY) o dahaiall Jal 3sasdl

A1 e (09) 5 (08) ¢(07) sal i (1)

(%) Sarah Dromgoole, op Cit, p 47 . ¢3a 5 3y Ol 1 Gaeegil) 3 gasal) (e (8 g 5ISH s LSy S0
Jadig . Lg sl alaa Wlegy (A ulaad) gy Clgal e s i (a8 IS8 alae Jag Lo el Leags o4
2005 slal pcinall SN 5l dad Gli 4)UaY) A8EY 15 2000 slal duaslall Hlaliall dug 5o¥1 28USY) 038
ol paiall D G e e JSa sy LadISy
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oS Al clasldll Al s LA A O Aay JE Ga daad) [J5Y) R
Al Al o) LS i) e Jan Lglead Ciliaal poane e cilias 38 UNCLOS
sy Al Ljel) Aally Cal eV aia Y 138 o V) clana g (Ladls (IS UCH dpleald 4l
Ostaills UCH dlead Jsall e Tialy (1)303 salell caacay ¢us 3035 <149 sl
U8 b Gl o) oS bl 138 e o 2855 (4)303 salad) ) s ol 13g]
daidall ddsal) dadaiall oSl cuilS 381 LUNCLOS alai 8 cpail) aud dadlle 53ales
gscasas ILA ) Joall 9ldl) diean cacia) 1988 ol b .degall o2 il dlagally
8 3 saalee ) deasill Lyl Gulaal 521 Aglad) o Lgie Slals JUCH dles
Lagae (Joall adinall Jals afjial) GuleaYh begs cagrne iyl ) ciliay 38 Jlal

3 c&t&ﬂ\ Qbﬂ\ uy@z\_\ﬂﬁ‘)ﬁ 6UCHJZ\:UA‘):Q dLlas ‘)33}:\3 L “L;J“ e\gﬁ\ 3)g

(Y Thary Derudder , The Legal Protection of Underwater Cultural Heritage from an
International, North Sea and Belgian Perspective, A dissertation submitted to Ghent University
with a view to obtaining the degree of Doctor of Law Academic year: 2018-2019

lgilaal Jiamiy . 1873 e JuSy . 4 The International Law Association lsall ¢sildll dlay caols (%)
plisly (Joall aaliil) Guiatg celow aa e (aldlly alal) Joall Ogilall yskiiy macasis dul)) (A la)giad Cangen
Basiall sVl COUSH e 220 pe daasSa e Adgo Aabie€ (glinul 68 gl gilal) dlay atiais L ((Agal) o3l
:(2022/03/1) &Y 5)l) kil L dacadid)

https://www.ila-hg.org/index.php/about-us
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ool sl 31994 e Bagus el 23,1994 Hle b (5515 (1992 Lle
ny Lo Lg) L)) Basesall oda Jloy] oL Gand aagy (G Sl silall ddayl il
Suigall dalal (oodail Ualada) Cinsealy Lgihal sSuigdl (1994 lal ILA 52 50a
(12001 Hl
Al eSan Baase Glbadiliiu) GG UCH e Llaall A<hal LA zgd pud)
UCH ki s adde Lleall ety 3 UCH oS Yyl L2848 dpasill i 53l elli <
Aalal) L) (g dlia @ld JSUie (o uind Alglae Sl caslaal aie s (g3)
Do gl 200 s el il Al Alall ALl ) ) Jaisll oUss asiad (Lol
O3t el el (e S Al L& o ddaidd gyl flay) Gk e cpulad) b
52 geaalls (38,1 . VA o0l olaal) B UCH e ) s ladas (IS (53 (sl (gad) 23y
DB alad danasall el aaay (35 (ICOMOS syral (531 UCH 85 dles (3lise
Lojle danls Lagl (S ol (ICOMOS (3laas TLA g55du) Ouaill DS colially 350l

(1) Sarah Dromgoole, op.cit, p p 49-50.

1978 sle (8 UCH goapa dushys g5 yill ailerlly 28081 Limall Lgtiad ) Lg sl Gulaval Llalyll dmanl) el (2)

Gy oIl Lialll (ashy U < a9y Oga el (e Dnaagi 50 il (el i b Lgadln dialll cupd

848 a3y duasill) Olyin duem) drag e WS L Angldlly LAY calsal) ol Gaplind shis Laasel (pliaiia

(the Roper Report gy i) sl auls Ui e ad) SLad (3 ol G\Sy ooballs gaiall &Y il ol
t bl L2 gilal atlesy UCH = Zabaiddl Lbvasill calyal) ol o1

Sarah Dromgoole, op.cit, p p 49-50.
(%) Craig Forrest, op.cit, p 37.
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Lige Dlaes (e Hle ICOMOSS ILA o dus bl calasydall e Laab Lea il
) Jsall alecaV dagite agai (S5 Al GllAl daig Ldaley daegSa DULS Canl
L e 1l pile sl dlan olity) Adghun sSuigll il a8 Clsall Zlaly 1815,
ICOMOS (3laasILA g5 e
SSaigdl Jas [ AU g A

ol s A0 Adlinl dlae) b Hlaill goan Ay sSuigl) i)af 1993 ole b
Llaadll (e Tae of sl e S coda (g9aall dulyy dlae] U (UCH e Lkl
Lalad g adl (e ayll e TLA 38l ggpda Ofs ¢ 3al) (e u3e ) 7 linties Lalal
1996 sle 8 - smsn s M by QIS 0K ol aild s Alanl 5 Lkl ke
& AsY) Bagmall G sl 5 Al ) dalal eoplaaYl shaall g lan) il
Bagesn i) 231999 5 1998 ale b cuas€all olpall e laial aas 1998 i
gy bl g Laad Qb)) s Ally cciliagliall b Aleal) A Uil (uSan dadia
glaa¥) b gordall e Dl Gyl a5 20015 2000 ale & cpasiea) o)pall
b 2 8 alall saisall 82001 sSuigdl £l sldiel wg celpall aaga) sl
102001

(%) Craig Forrest, A new International regime for protection under water cultural heritage , The
International and Comparative Law Quarterly, Cambridge University Press on behalf of the
British Institute ofInternational and Comparative Law, British, VVol. 51, No. 3 (Jul., 2002), p 515.

156



olaally  gaiall AU G dyland Agal) 305 1Y Juadl

Baniial) aay) A8 b slialls gaiall (AN Gl Ailes 1 BN Giasal
1982 laull Ol

aa¥) yaie e g ladl il Jen Aalagly il ydige D aatidll aeY) Catie
o~ A8l 11958 alad a1 Casia cildlal (UNCLOS 1) Jladl o3l Jg¥) sasaidl)
Lleally apcall Al (W oyl Lalal lad) el £kl daalial) dalaially 8y
Jads 1960 sle & (UNCLOSTI) S&) jaizall dieg . jladl el 8 dall 3lsall e
1973 sle Tay (3 (UNCLOS II) i) jaigall dais cul€ . 3l ¢l ) deasill 8
g 85 3 UNCLOS GawlY) cflasy) aal Jicy JUNCLOS s 1982 ole suials
Jiaals claagang (Llad) Jlely ()l Capally aliy) il iy 8 L) dopaill ghaliall
alidy .(The Area) 4ahidlly (EEZ) dallall 40la@y) dahiall Laay ¢(pfinaa (yiiddaia
lalain¥) gaead Lualy mons 138 Ay dihie IS 8 (Adalul) Joall aliaial
S o) aUaill agd gas AV sshadll Jiaw JUCH 8lals Lles Slld 3 Lay cdyyad
Ghlall 3 UCH e Jal dagiaall G5liadl) 050 auit 3 UCH 5l sjlis] o3 (g3
Al djal)

1 a5l Gleal) Allisas calladly ¢ catldY) gl o € Hlaial dllia < 33
UCH = ke 303 5alalls ¢ 149 salall claa cyiale 15} ) o3l ) 5aY) 525 <UCH
sl 138 Jal e slailly UCH Llead Joall aaly e glati ¢us «UNCLOS
JUCH J 82284 elSJ)!\ e Ol
daliaal) 4Ljadl shliadl [JgY) cullaal)

149 gLaldl ¢laa (piisle (eaty Al UNCLOS aages UCH doles 4y Jé
UNCLOS (4 83))1) dpad) shlial) calide ddjaa (30 2 Y —UCH 2 glabas ol 303
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IS Glo ot ) ddbiaal) A gl dadailly cdibiaal) il slaliall dasdag (530 pedl
JUCH e Qoall jalaaial daudg (520 d8ynaly <lgin
Internal waters and the territorial sea 4alaall slually gqﬁ‘x’\ Al g g4l

A gall Balaee i) 2Ll g2y (alBY) 2l UNCLOS (e Al 5alall (e oY1 552) il
S Db Algs cl€ 13 Dbad V) Lgalie o cAlalal) Loalies (o) Lealll ol dalal
22 Ala] slehyar Bald) s3a Lol o)) o L ealBY) Al Cayn Badle (gm0 s
Cidacl A aalal) @iy e EEN 8l Cilial LS ol (gilal el ha Ly s (AELEY)
12 Ly Dae 55l Y dilsar aliV) Layny (pe dpan 8 Algs <0 all 230 50l
o adll all o LI oLl LAEEY) s3g] Uy 5y jaall Lelu) Lasha (e desie
) Sliany olalall Jodi oag oD a8 aall Gl ad (el 4slgal) il
£ Lgilh caalsy) Lgalias L3 lall Lgalie (e S (b Baballs wias dudalidl Asall o L
Adaliad) ATl o Jiay 130 . Liadd (3lalial) 038 b B35a9al) UCH (3halic pran o 53kl
Gl Lgald  all Adgall SLENT Sgas 8 chaulie W5 Ayl sh UCH sda s of oS
)4
Contiguous zone 4adlial) dikiall : S8 g il

s dedlie dihaie & dddaludl dlgall 451 UNCLOS (e (1)9 salal) 8 els

rdal e AU sabedl Lol o)) Laalial) dalaidly Cayas  anlaY)

UNCLOS 5 (1)8 sl il (1)
(%) Thary Derudder, op.cit, p 4.
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Jah daall ol 5agll dabeid) gl cunpall ol ASieall Lalaily Ll BA aiel
foalBY) L pns sl gl
sy o) Lgatil J3ly deas el 550l daladly oulsall 3)3 ol e ddladdl-C
20y Aaalid) dahaidl) 5 o Gean ¥ adl e saldll ld (pe A0 530 cilial ¢ ad8Y)
LY adl e Lgie el A (el Jashd e Lpa Sae 24 (e
Exclusive Economic Zone 4uallidd) d:abaidy) ddhaial) : Sl ¢ jall

deallal) dplaisy) dahiall 353 Sl UNCLOS 0538 (e paelall ehall aaay
ey oY) ol e)ys dadlsll dilaiall Lgsls UNCLOS e 55 salal) Lgib e 38 <EEZ
Adalud) Algall (hgta pumdd dmgass coiall 138 3 el Saeal) il aUaill LgaSay cal
Jso aan ¥ ALY sda b dlaall <l L3 gl (31 Joall (skay ¢lgid¥ss
Py QUKL el (Lobe @sos) W Sy Babudl Lalldl) Lpalady) ddhial)
)l by ¢ aall gy sadl g8 sl A obiall dall ye ol cdall duaulal) 35l
Py alaidl gAY) dhaaill Glay lad Sy gl Hlsall o2 Jaing
claialy cdoelila¥l iall Jlesiuly el gl Lad 48y Loty aikiall cpualay)
Gsiall ) dilal clgle dadlaally Lynall 2l Lileng craall galall Canilly cclaSslly
o o l@kalgy Leigis dalalid) &dsall ylay AALEY) b lgdde (asaiall Gl
ASaT ae iy ga Ao Cayea g lgilinlgs (9AY) Jsall Gaia @y b due)e dilaidl
G U 200 e ST ) i b allall Lalaidy) dabaiad) (age Ge Wy . 48lay)

(D ) jail) e gt el ) ula) Lashad he

UNCLOS (s 56 s:li (1)
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agle 28lad A5 Ll el Adald) Joall ol (Lonada T3y50 5505 Y UCH oY Bl
o Alals Agy gy aaam Al Lol Gaall ) 13y Aallal) LobasY) Lgaklie
Spilaall e Adliadll AN Lejlae Gl aa (Sadl o ald cAallal) Zolaiy) Lgiilic
iea Cag s 4 UCH e
Continental shelf W&l wiad) :aaldl & 21)

ale saaiall NG Gadty lag i el 4 ol 63 (Pleyl i) dbeal) (e
ey i thglaludl dlgall ) ey (9@ il o 35848 maaly a8t Jol 8 1945
o) g g o) gl b dgeglal) 3fsal) of Sasiall iVl AasSa i i b L e
GV pads sasiall LYl Jalgad dadliall oy ¢ lad) el cans (gl Cajall
Gila e Alas cleleal Glag s (Do) el gl ys Laladll Lglsl acaddy csasial
AN e g Jsall (e aiall ol 200N Gl s e gAY Joall (e aaall
o i Lo cllia (1€ 1958 alal Casia jaige Maadl <y Jolang (Pl e Liliadl
o Alalud) Joall of 5,58 Jo jaizall 8 &L Clele ) o2 Jiay Casiti 28 Ags Cpyde
il adie) ) (@l Casall k) i L (G i Glo A Bgiay aiah ()
Gl 3lge Py GLaS) Gaja! Al Bgin 068 oy Gsinl) 020 o e
.(3)@)1.55\

() Thary Derudder, op.cit, p 4.

(» R.R. CHURCHILL and A. V. LOWE, The law of the sea, Manchester University press,
second edition revised and enlarged, U K, 1988, p 122.

() Ibid, p 123.
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danplal) Al s ddalad) Agall 4501 el DU panidal) slsia¥) g2 (A oyl
UNCLOS o pladl giall 3 (lall Cajall Jgilal) aladl) e patll o5 .40 d8lall
Gilaluad) )l Ghls g8 Jady ddalali gy (Y (G Capall ¢ 76 52l b ela Cun
Gl a8y alall DY) elail paes (o oalBY) Ly ehy Lo (Y 5l 6 gerall
Lsha (e (5 Jie 200 e ) ol cdylal d8lall alall Caplall s (gl sl
Y] ) e Lgie el ) el

dalabiall Algall Y daladl (50 (Sase S5 a8l oS 93l () Canll 2ag
sk Adaladl Algall bl Gsaall UNCLOS (538 (e pealaall iall ey o4y dullaall
Gl Canll ol Hlae¥) 33 ae (@l Copall dualal) 3lgal)l Phaialy Caliasiul
danuball Blgall Gl Laasbey (53 Slall 2ganll Gy coia)¥) Glaliy ¢ oad) g 6 Lot o
Ay ey Glally cdaiil) agaadl) any oy sl Dlsall luY) S & L) Laa
by «adl gl iy Wbyl Aagye Loa lilSy ddan 5t (9l 3lse Liaf Jads Lgild
D,z
The high seas Jladll e : ualdd) g 4l

oadl G aspndl e oadl ebal maea) el (e Sladl Mef Capan 5 Ll
slaall o sgdag cuallal] daba®y) dabiall Hoeh aa - ((alsall dadalall sbuall b o ¢ a8

el 2l o e UNCLOS (o 86 53lal) cuai cinymll 138 (e’ 3 Gum eulist )

(Y) Sara Dromgoole, op.cit, p 15.
1958 s Slad) el &bl e A5Y) 33kl (2)
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Lagpall Cangar Gl cdlalis e sl cilS ddalis Joal) maad dagide lad) Jel
Galail) dag Al dpa Jedi Ay 31 ol (gilal) selsdy (Al Lgus A
aall Ljng cdaclilha¥) jall Ll day dygerall Canll) Jaghdy o UISH dujag
Js mllad Ll slebad) D) ae @lall 03 dujles Gung . ealall Gl A
o2 dgle at Ll Caalgll HLae¥) oD pe lad) Jlel 8 @bl dujles die (3]
(@il & sVl sl Lad (e (e 8LEY)
The Area Adaiall : ualudl) g4l

Al lad) ¢ 6 dalaie 1 936l JUsill UNCLOS (e de (galal) eiall (i
& 8) o dihidl Cills JUNCLOS pia (e dilaial) ()8 chuallall dualaid¥) dilaid) Jie
AV a9 )ld) Blie - (Auidagll AN 2538 s Lgual Glalig ccllasmally ¢ lad)
G Gl Jie L Sl (GBI ol ass la )Y Gl ¢ adl g (Gl
il pady (1 (golall (Slal) agand) Gads dull labiy el g8 e dahiall Cills
Alal nagal) ABlE Cagar dlaeall) Ldie alal) gall sy aladl gl Bl e

aahsall L) 3l Pl CiliSiuls dibeiad) Aail) ey Siaie Tkl (1994

(Y R.R. Churchill and A. V. Lowe, op.cit, p 164.
UNCLOS (3 87 salall kil (%)
() Sarah Dromgoole, op.cit, p p 40 -41.
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ST <y dall pe 3lsall Glo dihaialls ey Lad UNCLOS ooyl 2S5l Goaty
Goinll o) i 1y Ayl ISk Bl a)lgey dikaiad) iad Adeall 3ylgall Taass
g 3Ll D(ISA Slaal) & W & ool dlalull) Jass ) dydall @lle dalaiall 3lse e
alad) Giad) ¢ jsal dlaa 3 (UNCLOS aager dahaially daleiall (6aY) alSaY) Jslim
pladicd g Ao yaal) ) doles g L gl oiSall Jaig cdnydall mllal ol ya] cann (531 5yl
gabad) (a2 G yeas dilaidl
saaial) aeY) Alisl (e 149 salall & dilaiall 8 UCH dleal (ald oSa iy o
) dapdal) 3 cLdY) raes e Baliall Cang) radl e salall sda (e L jland) 0 gilal
pals el el ae (S A pal mllial L Copuaill 5l cdilaiall b 53gagall dadlalls
Al LYl Ay gl ¢ A L) gy 5 ¢ Lol Al cAlgall dlucail) (3gaall

OV

Creals Aliinne 4350 dakiia :(The International Seabed Authority) Jlaial (ISA) jladll ¢ & &l ddalid) (1)
Oe U Aabiidl oo (1994 4alil) UNCLOS e ol eyal) biwy dddeiall 1994 &kl (UNCLOS cansa
Ayal) il dalaial) 3 dnseall ))pally ddletall Aladd) paen &8)as adity UNCLOS & GhbY) Joall a8 LgDis
Csilal Adgal) Aalad) 8 liact alsll oSy oo CalylaY1 Joll paen (8 (UNCLOS (50 (2) 156 52lall Gy . olaaa
:(2022/03/11 :g Y1 5)b) ISA aige il Llsne 168 Weliach sae 314 <2020 sbe 1 oo Blael . sl
https://www.isa.org.jm/about-isa

(%) Thary Derudder, op.cit, p p 7-8.
(%) Ibid, p 9.
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Ned GDLY) Joall ilialgy (3sin Glliy (elu) bad (e dlzall Aalidall Ljad) (3haliall 352 UNCLOS abs (1)
co B3y & UNCLOS aadass gll) saidl) e L) Ghlial e A jall 35l o3g) Blaglads Ly 550l gl
Goin alats leihlad] ol ey ABWEY) o2 b Cipla Alga 150 e ST . ladll (gl dadaiall dsal) claaladl) pal
a8l sl Jaal daanan ol Baguaie ol 2001 ale L8 Ayl Ghaliall daaty ¢ ) b dbloadl] A5l salaud)
Dbl Adal B el shabiall s Y a5 (2001 &dlinl (e 3 salall) AT 53 (il8 (61 ol Sladl (ygilal sasial) aaY!

:(2022/03/04 15 ) e b)

http://www.unesco.org/new/en/culture/themes/underwater-cultural-heritage/unesco-manual-for-
activities-directed-at-underwater-cultural-heritage/unesco-manual/context
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G aallall 3 LY paes Jagas La0lallg 451 2L 1 e 149 sald) a

e celaan Alacy) mlleal Lo Coyail (g o) Aadaiall b Lgale iy S AN
Ll dlgal o) 8UEN Laal) alpal of Liiall aly of Aol dabadil) gaall alss Sliiel U]
(-l Al

DUl dalaiall alas 23a3 ) UNCLOS (e e alal) giall 2 149 salal) s
Lalaidl) syl o e aty o(dndall $ide E5) LadS oy clayylsas dakiall 5
alall Jlad) ¢ & ddgall ddalall ¢ g celean Loydall mllial 35 o cang dakaiall 3))se
)Y dalany

laudss Glecal 48l Jralis e gt Yy (o as ) dcasle JSS 149 sall
@l3 ) aan) )b iy 4 QIS <8 aSal saldl) GL Caspel ay ol - aall

() Sarah Dromgoole, op.cit , p 71.
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(D el da gl A8 e Taae

Mse o 12in gl dalaiall 3 Basagal) ddlilly AV Akl 3 SLEY) )
Ada (e o)l o iy cdadh dudedll 3)lgall Jadil (Gran S0 Ciped Cus (Al
Caced Wil V) ((JSE Ayl datial) b Copeatl) 5 Sl s3a e o Laliall a4l
QIS e salal) ghall b adde Gageaiall CHM Aoyl @l i) Sl fase 6 a2
he galall gl blal Al &gl Glad) g W adsal) dalul) (ailay of maalsl) (e
i V1A gDy dahaill b Laed) lsall (o anlly dabeia) JSlall o yoais
D2 lg L) daall ) cLEVL Gl Led jdla a0 (ol Aigl)
1982 jladl) O 5ild! Basiall al) A8 (e 303 Salal) s Gl Callaal)

& o Al 303 saldl 58 UNCLOS SUCH 4les Jsliy () (S oSS
ABEY) S 8 ddaal) dalad) HSSY) e (gging sy ABEY) (e yde peladl gsal)
ialll 81979 ple & Gligd) 4308 #)58) & UNCLOS (58 (e 303 52l il
Ahidlly 9l ol Glaty Led dadalad) Agall dunludl Goaall gy oty 400l
o Al el 53 paiage (gl Sy alanSl daliall Geial) Jadnl dallal) dusleady)

tok Lo le 303 sald) an (O m ¥ gl pall ¢ 8 diay 2l

() Thary Derudder, op.cit, p p 10-11.
(%) Sarah Dromgoole, op.cit, p 31.
() Ibid, p 32.
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(Y Vincent P Cogliati-Bantz and Craig J S Forrest, Consistent: the Convention on the Protection
of the Underwater Cultural Heritage and the United Nations Convention on the Law of the Sea,
Cambridge Journal of International and Comparative Law (2)3, 2013, p 540,
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ol aiie gt el sa el aa B Lleall Gt Y UCH of Y ady 535 ¢ glaiall

(Y A. STRATI, The protection of the underwater cultural heritage: an emerging objective of the
contemporary law of the sea, The Hague, Kluwer law international, 1995, p 124.
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(') Tullio Scovazzi, The Law of the Sea Convention and Underwater Cultural Heritage, The
International Journal of Marine and Coastal Law 27 (2012), p 756.

(* ) Bernard H. Oxman, Marine Archaeology and the International Law of the Sea, 12 Colum.-
VLA J.L. & Arts 353 (1988), p 363.
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() Sarah Dromgoole, op.cit , p p 34-35.
(®) Ibid, p 36.
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) Gl Gl o pie g8 b ) Se ol g UCH G of 8 (oY)

(%) Craig Forrest, A new International regime for protection under water cultural heritage,
The International and Comparative Law Quarterly, Vol. 51, No. 3 (Jul., 2002), pp.511-554, p

513.
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(}) Craig Forrest, op.cit, p 329.
(%) Sarah Dromgoole, op.cit, p p 40, 41.
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(%) Ibid, p p 44-46.
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(3 Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural

Heritage, THE INTERNATIONAL JOURNAL OF MARINE AND COASTAL LAW, Vol 18,
No 1, 2003, p 65.
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(%) Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the
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CRAIG J.S. FORREST, INTERNATIONAL LAW AND THE PRESERVATION OF
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(%) Sarah Dromgoole, op.cit, p 233.

(®) O'Keefe, Patrick J. 'Commercial exploitation': its prohibition in the UNESCO convention on
protection of the underwater cultural heritage 2001 and other instruments, Art Antiquity & Law,
2013, p 130.
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Intangible Cultural Heritage (A Comparative Perspective) ( p 6). Switzerland. Springer.

(%) Janet Blake, op.cit, p 171.
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Research Summary

Cultural heritage is the tangible and intangible heritage of human societies that
is transmitted from generation to generation. It includes beliefs, customs, traditions,
norms, social practices, great buildings, monuments and works of art, and everything
that falls within the scope of human activity. it also represents the historical process
that shaped the life of certain people, as it contains the basic elements that
characterize its life system, faith and practices. The cultural heritage has great and
numerous significance, which therefore gives it great value, and therefore it is
preserved over the years. And although cultural heritage is a commonly circulated
term, its content remains ambiguous and undefined, constantly evolving, moreover,

many instruments of international law give their own definition of this concept.

In addition to the term (cultural heritage), there is also another term in
circulation-the term (cultural property), but the former is gradually replacing the
latter in international law. While Cultural Property and cultural heritage are
sometimes used interchangeably, they are different, the term (cultural property)
implies (ownership) in the strict sense of the word and emphasizes economic value,
gives its owners the right to prevent others from using it, and the right to transfer
ownership to others. Instead, cultural heritage refers to a moral meaning that refers
to the past, history, customs and traditions, the distinctive characteristics that a
society has, which are an important part of its identity and are worthy of being passed

from one generation to another regardless of their economic value.

There is no single definition of cultural heritage in international law; since
various instruments of international law provide specific definitions depending on

their scope. Whereas the concept of cultural heritage has traditionally referred to



sites, monuments, artifacts, and other types of tangible heritage. In the past decades,
the concept of heritage has been reformulated as also including intangible elements
(such as folklore, cultural practices and traditional knowledge.), In addition to other
types such as natural heritage, underwater cultural heritage, industrial heritage, and

digital heritage.

Cultural properties have developed as a specific object of international legal
protection, becoming a distinct branch of international law. Until the second half of
the 19th century, the term cultural property did not even exist in the dictionary of
international law, early texts were adopted in the second half of the 19th century and
the beginning of the 20th century, such as the Brussels Declaration of 1874 and The
Hague Conventions of 1899 and 1907, where these texts did not refer to a single
category of cultural property, but to a heterogeneous list that included (buildings
dedicated to religion, art, science or charitable purposes, historical monuments), as
well as sites unrelated to culture such as hospitals, places for the care of the sick and
wounded. It was only with UNESCO and its constitution that cultural property began
to be treated as a distinctive object of international protection, due to its inherent
value as an expression of the various cultural traditions of the world, and under the
mandate given to UNESCO to promote peace through education and culture, and to
ensure the preservation and protection of World Heritage, and in pursuit of this
mandate UNESCO adopted the Hague Convention of 1954, this instrument opened
the counter of international instruments established by UNESCO for the purpose of
protecting cultural heritage, which was later adopted in Treaty practice and case law,
and for the first time provided precise criteria for defining the new and most
important concept of It recognized that the preservation and protection of cultural

heritage was a matter of concern to the international community as a whole.



During the decades since the adoption of The Hague Convention of 1954, the
international law for the protection of cultural heritage has witnessed continuous
development, which has led to an unprecedented expansion of the scope of
protection to cover property, immovable objects, as well as movable, natural
heritage, underwater cultural heritage, Intangible Cultural Heritage, industrial
heritage, digital heritage and the very concept of the diversity of cultural expressions.
Today international law on cultural heritage still consists mainly of multilateral
treaties, the vast majority of which have been adopted under the auspices of

UNESCO.

[llicit Trafficking in cultural property is a growing concern, as the black market
trade in Cultural Objects continues to flourish. Illicit trafficking threatens not only
the physical integrity of the cultural property itself and the sites from which it came
but also the cultural heritage of the affected countries. Illicit trafficking contributes
to the dispersion, loss of historical data, knowledge and contextual, as well as
impoverishes the source countries of important elements of their national identity
and damages valuable resources directed to tourism and cultural industries. That is
why UNESCO adopted the Unesco convention of 1970, as well as the UNIDROIT
convention of 1995, the two most important international conventions on the
protection of cultural property from illicit trafficking, they established an
international dialogue on cultural property and provided a framework for the
protection and restoration of cultural property. The Unesco convention of 1970
defines a system of international cooperation for the prevention and reduction of
theft , illegal transfer of cultural property, on the basis of a detailed definition of the
concept of cultural property, the insertion of a system of export certificates and the
obligation to introduce measures aimed at preventing the acquisition by museums,

similar institutions of illegally exported cultural property from the territory of other



contracting parties, the obligation to return illegally exported cultural property at the
request of the state of origin provided fair compensation is paid to the innocent buyer.
The agreement also provides for an enhanced form of cooperation through bilateral
agreements. Due to some weaknesses in the 1970 Convention, such as its limited
application, and the ambiguity of some of its provisions, to address these
shortcomings, a new convention was entered into, the UNIDROIT convention of
1995, which provides the minimum common legal rules to ensure the restitution and
return of cultural property between contracting states to contribute effectively to
combating illicit trafficking in cultural property to improve the process of preserving
cultural heritage and protect it for the benefit of all. This new agreement touches on
the heart of the problem of the right of legal ownership of stolen or illegally exported

cultural objects, defines several innovative principles.

In the Unesco convention 1972, the term (world heritage) refers to cultural and
natural sites of outstanding universal value, where the states parties are obliged to
do everything in their power to identify, protect, preserve and transmit cultural and
natural heritage of outstanding universal value to future generations. The convention
calls on states parties to recognize that the international community has a duty to
cooperate in the protection of World Heritage. The importance of this convention
lies in its comprehensive approach to culture and nature, both of which are seen as
part of the common heritage of humanity, in its creation of two lists, one comprising
the World Heritage list of cultural and natural treasures of mankind of exceptional
universal value and another listing of World Heritage in danger, and the creation of
strong institutional support provided by an intergovernmental committee, the World
Heritage Committee, a deposit fund consisting of mandatory and voluntary
contributions from states parties as well as contributions from private entities, and

resources from the UNESCO budget. These features made the 1972 World Heritage



Convention the most successful UNESCO instrument on the protection of cultural
heritage, now 195 countries are parties to it, and a growing list of more than 1,157
sites scattered around the world. Underlying this success lies the delicate balance
achieved by the World Heritage Convention between the national interest of states,

and the general interest of humanity.

Underwater cultural heritage is an important aspect of history, it forms an
important part of the common heritage of mankind, and it is increasingly being
threatened. Marine Exploration Technologies have witnessed rapid progress that has
facilitated access to and exploitation of the seabeds and oceans and the trafficking
of pieces found among wrecks and submerged sites has become a common and
profitable activity. Marine archaeological sites also suffer from looting, which often
leads to the loss of valuable scientific and cultural materials, and even to their
destruction, therefore there was an urgent need to adopt a legal document in order to

preserve the underwater cultural heritage for the benefit of all mankind.

International law began to increasingly focus on the legal protection of
underwater cultural heritage in the seventies and eighties of the last century, followed
by public and private discussions focused on the legal and archaeological
consequences of activities in the eighties. A general legal framework for the sea has
been adopted with the UN Convention on the Law of the Sea UNCLOS 1982, which
entered into force in 1994. However, the provisions of the convention related to
cultural heritage were few and vague, as only two articles were included: Article 149
and Article 303 related to underwater cultural heritage, which stipulates the duty of
states to protect underwater cultural heritage, cooperate for this purpose and
establish some specific provisions for underwater cultural heritage. Due to the
ambiguities and gaps in the UN Convention on the law of the sea, UNESCO decided

to proceed with the development of a new convention on the protection of



underwater cultural heritage, based on previous European initiatives, and a draft
prepared by the ILA International Law Association. after five years of intensive work
and difficult negotiations, a new convention on the protection of underwater cultural
heritage was ratified and adopted by the UNESCO General Conference on
November 2, 2001. The convention considers the underwater cultural heritage (an
integral part of the cultural heritage of humanity, an important element in the history
of peoples and nations, and their relations with each other in connection with their
common heritage). The Unesco convention of 2001 has a main part, which includes
35 articles, and also has an appendix, which includes 36 additional rules. The
traditional system is governed by several overarching goals and general principles.
This 1s announced in Article 2, the first part of the appendix, and indicated in the
preamble, and other parts of the text. The treaty aims to ensure the protection of

underwater cultural heritage, and its preservation for the benefit of mankind.

To take into account the important intangible aspect of cultural heritage, in
1989 UNESCO adopted the recommendation on the preservation of traditional
culture and folklore, and after growing interest in the Intangible Heritage two more
UNESCO initiatives were launched: the Human Treasure Program of 1994, aimed
at stimulating national legislation for the protection of ancient skills, arts and crafts
in danger of extinction and the program for the declaration of masterpieces of the
oral and intangible heritage of humanity of 1997, aimed at selecting forms and places
of celebration of cultural traditions of outstanding value to humanity. After a review
of the 1989 recommendation revealed that its impact was weak among UNESCO
member states, they were invited to submit a draft resolution to the next thirtieth
general conference requesting UNESCO to conduct a feasibility study for the
adoption of a new document, and in 2000 negotiations began with the aim of

adopting a new normative instrument dealing with the protection of non-material



forms of human creativity. The new instrument in the form of a binding convention
for the safeguarding of the Intangible Cultural Heritage was adopted by a vote,
unanimously at the UNESCO General Conference on October 17,2003 (Convention
for the safeguarding of the Intangible Cultural Heritage 2003). One of the most
important features of this convention was the comprehensive definition of cultural
heritage contained in the first article of the convention. the convention also aimed to
ensure the preservation and respect of the intangible cultural heritage of parties,
groups, and individuals to raise awareness at the local, national, and international
levels, and to provide for International Cooperation and international assistance,
through the purposes of the convention, which operates at three main local, national
and international levels, where these levels interact. given that states have an
important role in the convention, the national level is a basic level for the
implementation of the convention, it imposes a general obligation on the parties to
take the necessary measures to ensure the preservation of the intangible cultural
heritage located on its territory, it includes such measures as its identification,
documentation, research, preservation, protection, promotion and revitalization,
transfer. Another key feature of the convention is the system of international
cooperation and assistance for the safeguarding of intangible cultural heritage, which
i1s supervised by the committee. For international assistance, a fund has been
established to create a stable financial situation that will help in the implementation
of the convention, because it requires a clear commitment from the international
community towards the safeguarding of the intangible cultural heritage, as well as a
show of solidarity by member states, provisions have been included regarding the

establishment of a funds and the nature of the states parties contributions.

For many years the destruction of Cultural Property and its looting was

considered a side effect, and even a feature of the war. It was only with the political



settlements reached in Europe with the Vienna Congress of 1815 that a change in
international practice began, it was during this period that the first attempts were
made to recover and return cultural objects stolen by the occupying armies.
However, the most significant transformation took place in the second half of the
19th century when cultural property began to benefit indirectly from the adoption of
instruments aimed at humanizing warfare, introducing a fundamental distinction
between military targets and civilians. The Brussels Declaration prohibited the
destruction and looting of buildings and assets dedicated to education, the arts, and
sciences. The Brussels Declaration was not officially adopted as a law, but it
influenced the behavior and adoption of military laws largely inspired by its
principles. These precedents later led to the development of the first comprehensive
set of international laws of war with The Hague Peace Conferences of 1899 and
1907. In the interwar period, two initiatives had a special significance for cultural
property, the first was the adoption of The Hague rules of air warfare of 1923, which,
although not adopted in a legally binding form, was widely considered a declaration
of customary international law and identified important historical monuments as the
object of specific protection for the first time, the second initiative was the adoption
of the Treaty on the protection of artistic and scientific institutions and historical
monuments (Roerich charter 1935). The mass destruction and systematic looting of
cultural property during the Second World War showed the inadequacy of the norms
contained in various relevant international texts. After the Second World War and
with the adoption of the UN Charter, the general prohibition of the use of force in
international relations, with the establishment of UNESCO and its constitution
stipulating its protection of World Heritage, and the codification of the basic
principles of international humanitarian law in the Geneva Conventions of 1949, it
became clear that the time had come to adopt a comprehensive treaty on the

protection of cultural property in time of war.



In 1954 UNESCO prepared a draft text with regulations for its implementation,
and adopted it on May 14, 1954 (The Hague Convention of 1954), with an Additional
Protocol on the prevention and suppression of acts of illegal transfer of cultural
property from the occupied territories. For the first time, the convention provided a
specific definition of Cultural Property. other innovative aspects of The Hague
Convention of 1954 include the obligation to prepare peacetime protective measures
to be applied in case of war, the introduction of a special protection regime for
cultural property of exceptional importance next to the normal protection regime
Prohibition of reprisals against cultural property. Since its adoption, The Hague
Convention of 1954 has achieved great success in attracting an increasing number
of states, and in influencing the adoption of its principles in the laws, and military
practices of states. However, time has also revealed shortcomings in the convention,
and by the eighties, the convention was suffering from neglect, the participation of
states was disappointing and the lackluster response of the parties to calls for their
implementation reports, Special Protection Systems, International control failed, and
one of the most important reasons undermining the effectiveness of the convention
was the absence of a penal system except for Article 28, which provides for a general
obligation to take steps to ensure criminal or disciplinary sanctions, which does not
imply any obligation to introduce specific criminal rules aimed at punishing crimes
committed against cultural property Effectively, to other loopholes. These
shortcomings stimulated a movement in the early nineties towards strengthening the
protection of cultural heritage from acts of war and deliberate destruction, which
supported the adoption of a new instrument that would fill the gaps in the
convention. on March 15, 1999, the Diplomatic Conference on Protocol II The
Hague 1999 was opened, where the protocol was adopted and entered into force on
March 4, 2004. The Hague Protocol of 1999 aims to supplement the provisions of

The Hague Convention of 1954 and strengthen its implementation and includes



general provisions for the protection of cultural property, including the adoption of
preparatory measures in peacetime and the promotion of respect for cultural
property, and the use of precautionary measures in times of conflict, and also calls
for the development of enhanced provisions for the protection of certain cultural
properties. Finally, the protocol establishes an institutional framework that assists in

the implementation of the protocol.

With the emergence of the process of reaffirmation and development of
international humanitarian law, the Diplomatic Conference on the reaffirmation and
development of international humanitarian law applicable in armed conflicts
(Geneva 1974/1977) adopted two additional protocols, each containing an article on
the protection of cultural property, two Optional Protocols supplementing the
Geneva Conventions of 1949; Additional Protocol I of 1977 dealing with
international armed conflicts, and Additional Protocol II dealing with non-
international armed conflicts. They codified the modern laws of armed conflict and
developed them in many respects gradually. Both protocols contain brief provisions
specifically related to cultural property, which prohibit attacks on it, prohibit its use
in support of the military effort, and in the event of an international armed conflict

prohibit making it an object of reprisals.

In the past, the destruction and looting of cultural property were the result of
the lack of dedicated executive mechanisms to ensure compliance with international
rules related to the protection of cultural property, therefore, the adoption of
international rules and provisions for the protection of cultural property in the case
of armed conflict cannot be straightened without deciding mechanisms that ensure
the effective application of these rules and provisions, and that is why a set of
National, International, and institutional mechanisms and means that are concerned

with implementing the international legal rules contained in international charters



for the protection of cultural property in the event of armed conflict and ensuring
their respect on the ground Indeed. Some developments have contributed to
strengthening the protection of cultural heritage from acts of war and armed conflict;
it is the criminal courts and their criminalization of violations committed against
cultural property such as the International Criminal Tribunal for the former
Yugoslavia (Article 3 (D) of the statute of the court) and the Rome Statute of the
International Criminal Court (Article 8 (2) ( B) (9) and (C) (4) statute of the court),
and these provisions have already led to the emergence of a rich jurisprudence, for
example, on September 27, 2016, the eighth Trial Chamber of the International
Criminal Court found Ahmed al-Mahdi guilty of war crimes, within the meaning of
Articles 8(2)(e)(4) and 25(3)(A) of Its statute, for deliberately directing attacks
against religious and historical buildings, carried out these attacks on ten of the most

important and famous monuments in Timbuktu.



