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Abstract:

In view of the current wave of the world’s economic and trade
globalisation “in particular”, in addition to Algeria’s endeavours to
participate and play an active role in this new globalised world of
trade, this paper tries to shed some light on the doctrine of the Law
Merchant “ Lex Mercatoria” in an attempt to make the interested and
concerned academics and practitioners, in the field of international
commerce, acquainted with its milestones and impacts on the world of
international business and trade. As a result, it should clarify and bring
closer all concepts about the role of the “Lex Mercatoria” in

regulating the modern international commerce with its new fashioned
name “Modern Lex Mercatoria”.
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The application of international principles [of commercial law]

offers many advantages. They apply in a Uniform manner and
independently from the particularities of domextic laws, they take into

account the needs of international [commerciali relations and allow a

fruitful exchange between legal systems which are frequently linked
in an exaggerated manner to conceptual distinctions on one side and
those who seek fair and pragmatic solutions for individual cases on
the other. It is thus an ideal opportunity to apply [in this arbitration]
what is more and more called the Lex Mercatoria.
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L. Schmitthoff, in Schmitthoff (ed.), The Sources of the Law of International
Trade, 1964, pp. 3, 5.

2. Graveson, in Schmitthoff (ed.), The Sources of the Law of International
Trade, 1964, pp. V, VII.

3 _See Molineaux, J. Int'l Arb. 2000, No. 1, 147: "The opponents see the lex
mercatoria as a sort of legal Loch Ness monster - occasionally in the
headlines as a result of a purported sighting but ultimately non-existent.'

%_ Selden, Ann. Surv. Intl & Comp. L. 1995, 111, 113 et seq.

5 Tetley, Uniform L. Rev. 1999, 877, 888.

®. Bonell, RabelsZ 56 (1992), 274, 287.

’- Bonell, RDAI 1988, 873, 874.

8. IcC Award No. 8385, Clunet 1997, 1061, 1066 (translation by the
author); cf. also ICC Award No. 8365, Clunet 1997, 1078, where the
tribunal developed eight principles which, in its view, form part of the lex
mercatoria.

S cf. Jayme, in Nicklisch (ed.), Rechtsfragen privatfinanzierter Projekte,
1994, pp. 65, 73; Karrer, IPRax 1994, 56 et seq.

1°-Thayer, Brooklyn L. Rev., 1936, 139, 141.

ot Malynes, Consuetudo Vel Lex Mercatoria Or The Ancient Law-
Merchant, 1622, p. 3 : 'Every man knewth, that for Manners and
Prescriptions, there is great diversitie amongth all Nations: but for the
Customs observed in the course of trafficke and commerce, there is that
sympathy, concordance, and agreement, which may bee said to bee of like
condition to all people, diffused and spread by right reason, and instinct of
nature consisting perpetually. And these Customs are properly those
observations which Merchants maintaine betweene themselves', ibid., p. 8:
". .. and this Law of Merchants hitherto observed in all countries, ought in
regard of commerce, to be esteemed and held in reputation as the Law of
twelve Tables was amongst the Romanes. For herein you shall find every
thing built upon the foundations of Reason and Justice . . .".

12_ Blackstone, Commentaries on the Laws of England, Vol. I, 15th edn
1809, p. 273.

13 see Malynes, supra note 11, Introduction: 'l have intituled the Booke,
according to the ancient name of Lex Mercatoria, and not lus Mercatorum,
because it is a Customary Law approved by the authoritie of all
Kingdomes and Commonweales, and not a Law established by the
Soveraigntie of any Prince.' (emphasis added).

498
2015 yujla —yualall aaell ___ diayalSHI Glwljall éia Ll dlag ]r:}


http://www.trans-lex.org/104970
http://www.trans-lex.org/104970

ook il 39 0 /1 il duab bl g1 il | sy i) youili

1 See Blackstone, supra note 12, p. 75, note 8: 'The lex mercatoria, or the
custom of merchants, like the lex et consuetudo parliamenti, describes only
a great division of the law of England . . . But the expression has
frequently led merchants to suppose, that all their new fashions and
devices immediately become the law of the land; a notion which, perhaps,
has been too much encouraged by the courts. Merchants ought to take their
law from the courts, and not the courts from the merchants; and when the
law is found inconvenient for the purposes of extended commerce,
application ought to be made to parliament for redress.'

5. Cf. for the integration of the law merchant into the English common law
Pillans and Rose v. van Mierop and Hopkins, [1765] 3 Burr. 1663, Eng.
Rep. 97, 1035 (per Lord Mansfield); cf. generally Blaurock, in Ferrari
(ed.), The Unification of International Commercial Law, 1998, pp. 9, 10 et
seq.

16_ Zitelmann, Allgemeine Osterreichische Gerichts-Zeitung, 1888, 193 et
seq., 201 et seq.; Klein, in Festschrift fiir Ernst Zitelmann, 1913, p. 3 et
seq.

7. See Gutteridge, Comparative Law, 2nd edn 1949, 5.

18_ Gutteridge, ibid.

19_ Berman, Fordham Int'l L.J. 1995, at 1617, 1619; see also for the new law
merchant in the context of the "Global Civil Society" and the "Global
Market Place" infra 11.1.

0. Goldman, 'La Compagnie de Suez, Société Internationale', Le Monde,
October 4, 1956, 3 (I was made aware of this article by Professor Philippe
Kahn, France, at the Conference on 'International Uniform Commercial
Law Conventions, Lex Mercatoria and UNIDROIT Principles', November
4, 1999 Verona University, Faculty of Law, Italy).

21-Fragistas, Rev. crit. dr. int. pr. 1960, 1 et seq.

22_ Goldstajn, J. Bus. L. 1961, 12 et seq.; see also Goldstajn, Festschrift
Schmitthoff, 1973, p. 171 et seq.

2%_ Goldman, Frontiéres du droit et lex mercatoria, Archives de philosophie
du droit 1964, 177 et seq.; Goldman, Trav. com. fr. dr. int. pr. 1977-1979,
221; Goldman, La lex mercatoria dans les contrats et l'arbitrage
internationaux: réalité et perspectives, Clunet 1979, p. 475 et seq.;
Goldman, Festschrift P. Lalive, 1993, p. 241 et seq.

24_Goldman, Archives de philosophie du droit 1964, 189.

2>_ Goldman, Clunet 1979, 499.
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2. Lagarde, in Le droit des relations économiques internationales, Etudes
offertes a Berthold Goldman, 1987, pp. 125, 150.

21 Fouchard, L'Arbitrage Commercial International, 1965, p. 423 et seq.

28_ Kahn, La Vente commerciale internationale, 1964, p. 365 et seq.

29 Kahn, in Le contrat économique international, 1975, p. 171 et seq.

30_ See, e.g. the extensive studies by Dasser, Internationale Schiedsgerichte
und Lex Mercatoria, 1989 ; De Ly, De lex mercatoria, Inleiding op de
studie van het transnationaal handelsrecht, 1989; Osman, Les Principes
Généraux de la Lex Mercatoria, 1992; Stein, Lex Mercatoria, Realitat und
Theorie, 1995; Berger, The Creeping Codification of the Lex Mercatoria,
1999 ; see also Horn, Das Recht der internationalen Anleihen, 1972, p. 510
et seq., p. 522 et seq. , Horn, Law & Pol'y Int’l Bus. 1977, 753 et seq.;
Lando, 34 ICLQ 1985, 34 et seq.; Berman/Kaufmann, Harv. Int'l L.J.
1978, 221 et seq.; Carbonneau, Col.J.Transnat'l.L. 1985, 579 et seq.;
Braeckmans, TvPr. 1986, 1 et seq. ; v. Struycken, in L'évolution
contemporaine du Droit des Contrats, Journées René Savatier, 1986, p.
209; Lalive, in Mémoire de la faculté de droit de Genéve, p. 50 et seq.;
Paulsson, Int'l Bus. Lawy. 1990, 4 et seq.; Berman/Dasser, in Carbonneau
(ed.), Lex mercatoria and Arbitration, pp. 21, 33 et seq.

81 Schmitthoff, International Business Law: A New Law Merchant, Current
Law and Social Problems, 1961, p. 129 et seq.; Schmitthoff, RabelsZ 28
(1964), 747 et seq.; Schmitthoff, in Horn/Schmitthoff (eds), The
Transnational Law of International Commercial Transactions, 1982, 19 et
seq.

32_gchmitthoff, supra note 1, p. 36.

3. Schmitthoff, International Trade Usages, 1987, No. 71: 'Substantive law
is often born in the womb of procedure. In keeping with their international
character, the law which these international arbitral bodies create is
transnational. It is the new lex mercatoria’; see also David, Le Droit du
Commerce International, 1987, p. 127 et seq.

3 Schmitthoff, supra note 1, p. 37, see also Berman, see supra note 19, at
1621: 'The interests that these associations represent constitute a vast
infrastructure of world intercourse, involving patterns and norms of
behaviour that give rise to universally recognized rights and duties.

%5_ Schmitthoff, supra note 1, p. 38.

%6_ Resolution 2205 (XXI), Adopted by the General Assembly at its 1497th
Plenary Meeting on December 17, 1966, 'Establishment of the United
Nations Commission on International Trade Law'.

X 500
2015 yujla —yualall aaell ___ diayalSHI Glwljall éia Ll dlag ]r:}


http://www.trans-lex.org/102100
http://www.trans-lex.org/103500
http://www.trans-lex.org/114200
http://www.trans-lex.org/101400
http://www.trans-lex.org/101400
http://www.trans-lex.org/100600
http://www.trans-lex.org/100600
http://www.trans-lex.org/103200
http://www.trans-lex.org/103200
http://www.trans-lex.org/119800

ook il 39 0 /1 il duab bl g1 il | sy i) youili

37_ Ibid., Art. 8 (a).

38_ See the proposal by Schmitthoff, JZ 1978, 495, 498.
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